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MONITORING YOUR SECTION 501(C)(3) ORGANIZATION’S

ACTIVITIES WITH RESPECT TO POLITICAL CAMPAIGNS

2016 is another presidential election
year, and the IRS has stated that it will
vigorously pursue any complaints made
against nonprofits regarding improper
political activity.

This legal alert discusses the rules
describing the prohibition against
political activities, and gives numerous
examples of how to apply these rules.

A legal determination of what
constitutes improper political activity is
based on the facts and circumstances of
each case. To determine whether any
activity your organization wishes to
undertake violates the IRS rules, you
should consult with legal counsel
regarding the application of any of the
provisions discussed below to your
particular circumstances.

I.  Rules Prohibiting Political Activities

Nonprofit organizations that are exempt
from tax under section 501(c)(3) of the
Internal Revenue Code, including
churches and other religious
organizations, are prohibited from
intervening on behalf of, or in opposition

to, candidates for local, state or national
office. The IRS has stated that “this is
an absolute prohibition.” Any degree of
political activity is enough to disqualify
an organization. Further, the political
activity does not need to constitute a
substantial part of the organization’s
activities for it to lose its tax-exempt
status.

If a nonprofit organization violates this
rule, it is subject to an excise tax on the
amount expended on the campaign
activity and the organization is at risk of
losing its tax-exempt status. In each
presidential election year, the IRS
receives a number of complaints that
nonprofit organizations around the
country are improperly intervening in
political campaigns. If there is reason to
believe that the nonprofit has violated
these rules, the IRS will launch an
investigation of the organization in
question.

Individuals, of course, still retain the
right to participate in  political
campaigns. The law distinguishes
between activities that individuals
undertake in their personal life and
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activities they undertake in conjunction
with their official responsibilities. Only
activities that are directly or indirectly
authorized or ratified by the nonprofit, or
that are reimbursed by the nonprofit will
be considered organizational activities
for IRS purposes.

A. Campaigns for Public Office

Two factors must be met for an
organization to be participating in
inappropriate political activity:

e The organization must participate
or intervene in a campaign.

e The campaign must be with
respect to an individual who is a
candidate running for federal,
state or local public office.

1. Participating or Intervening in a
Campaign

The most obvious way for an
organization to intervene in a campaign
is to make a political contribution to a
candidate. A contribution includes
donations and loans, even an interest-
bearing loan, where the funds are to be
used for the campaign.

In-kind contributions would also be
considered a campaign contribution,
such as the use of the organization’s
facilities, the donation of staff time or
the use of the nonprofit’s equipment.

In addition, if a nonprofit endorsed a
candidate, that would be an obvious
intervention into a political campaign.

Evaluating the  qualifications  of
candidates, even if done so in a
nonpartisan manner, is another way to
violate this standard.  This would
include giving candidates letter grades,
or otherwise commenting on their
positions. The IRS even views
assembling panels of citizens to rate
candidates as a prohibited political
activity.

At times, nonprofit organizations may
want to engage in “voter education.” It is
acceptable for an organization to
neutrally educate voters on various
issues, but it must stay clear of directing
a voter to support one candidate over
another.

For example, an organization whose
fundraising letters were signed by a
candidate for political office, and whose
letters were very similar to the
candidate’s statements and positions,
lost its tax-exempt status.

As illustrated above, nonprofits may not
express opinions on the candidates.
Organizations risk losing their tax-
exempt status if they publish answers to
questions that indicate a bias on the
issues, or publish a voter guide reflecting
voting records on only select issues.

However, an organization may publish
the voting records of candidates on a
wide variety of major issues, as long as
there is no editorial comment or
approval or disapproval of the voting
records. An organization may also
publish responses of all candidates for an
office to a questionnaire on a wide
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variety of subjects as long as no
preference for a candidate is expressed.

The rules for political activities
conducted via the internet are the same
as for political activities conducted
elsewhere. Thus, an organization that
posts on its website or hyperlinks to
material in favor of a candidate for
elected office can lose its tax-exempt
status just as if it had published the
material in a newspaper.

2. A Candidate for Public Office

An individual is considered a candidate
for public office once he or she has
declared their candidacy. The IRS
regulations define a candidate to include
“any individual who offers himself, or is
proposed by others, as a contestant for
elective public office.”

Prominent political figures are not
necessarily considered candidates, even
if there is speculation regarding their
election to specific offices, but
organizations should exercise caution
with respect to such individuals.

Public office can include local, state or
national office. According to the IRS,
public office is distinguished from
public employment in that one must be
elected to public office. For example,
the IRS has stated that an organization
attempting to influence the confirmation
of a judicial nominee by the U.S. Senate
does not constitute participation or
intervention in a campaign because the
judicial nominee is not a candidate for

elective public office.  Most courts
assume that if an individual’s name is
listed on a ballot, he or she is a candidate
for office.

1. Application to Specific Activities

The IRS has published guidance about
what constitutes inappropriate political
activity. A nonprofit must be sure that
its activities come within these
guidelines.

1. Educational Activities

Voter education activities serve an
important purpose, and a nonprofit
organization is allowed to engage in
voter education, provided it follows
certain rules. However, an organization
must exercise care because often an
activity can be educational while
simultaneously constituting improper
intervention in a political campaign.
The following section examines some of
the circumstances that must be
considered in relation to a specific
educational activity.

A. Public Forums

A nonprofit organization can conduct
public forums involving debates and
lectures on social, international and
political questions as long as it provides
fair and impartial treatment of all
candidates.

In particular, a nonprofit can host a
candidates’ forum.  However, to be
permissible, the nonprofit must invite all
legally qualified candidates for a
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particular ~ office, unless it s
unreasonable or impractical. Further,
such forums and debates should discuss
a wide range of issues and the
organization must present a sufficiently
full and fair explanation of facts to allow
the public to form its own opinion
independent of the organization’s.

An organization cannot use disparaging
terms, innuendoes, insinuations, or
incomplete facts in connection with the
forum, and the organization must not
publish a final report of the forum which
rates the candidates.

The following are some factors that
would indicate that the organization is
not trying to influence the public’s vote:

e Questions for the candidate are
prepared and presented by an
independent nonpartisan panel,

e The topics discussed by the
candidates cover a broad range of
issues that the candidates would
address if elected to the position
sought, and

e Each candidate is given an equal
opportunity to present his or her
views on the issues.

The following are some factors that
would indicate that the organization is
improperly trying to influence the
public’s vote:

e The candidates are asked to agree
or disagree with positions and
platforms of the organization, and

e A moderator comments on the
questions or otherwise implies

approval or disapproval of the
candidates.

In addition, no political fundraising may
occur at the event.

B. Rating Candidates

It is not permissible for a 501(c)(3)
organization to rate candidates, even on
a non-partisan basis. This includes all
candidate questionnaires, voting records,
voting guides and any other materials in
which one could compare candidates.

C. Voting Records and Guides

The IRS considers the publication of
voting records and guides to Dbe
permissible educational activities of an
organization as long as no editorial
comment or opinion is implied.

A nonprofit organization can prepare
and pass out voting records for all
members of Congress on a wide variety
of subjects. A nonprofit organization
may also publish all the candidates’
responses to a questionnaire prepared by
the organization.

While conducting these activities, the
nonprofit organization may not express a
preference for a candidate or publish a
candidate’s answer to questions in a way
which indicates bias, nor should it
compare the candidate’s position on
issues with its own.  Further, the
organization cannot publish a voter
guide  with  voting records of
Congressmen with only selected issues
of special interest to the organization.
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For example, one organization lost its
tax-exempt status when simultaneously
educating voters and demonstrating the
organization’s preference for candidates
by both distributing to its members
information on how to register and be
elected as precinct committeemen and a
survey presenting the views of national
political candidates on voluntary school
prayer, abortion, the Equal Rights
Amendment and homosexuality. The
organization encouraged its members to
“vote intelligently” for  Christian
candidates in elections. In its survey of
candidates, the organization identified
Christian candidates. The IRS ruled that
the organization’s action constituted
participation or intervention in a political
campaign on behalf of candidates for
public office and revoked the
organization’s tax-exempt status.

2. Voter Registration and Get Out the
\Vote Drives

Organizations are permitted to assist
with voter registration and to encourage
people to participate in the electoral
process if they do so in a non-partisan
manner.

For example, if an organization sets up a
voter registration booth, decorating it
with signs and banners that only state the
organization’s name, and staff at the
booth makes no reference to a specific
candidate or political party, the
organization is not engaged in a political
campaign intervention.

If the organization’s representatives
speak in favor of one candidate or

displays signs for a specific candidate,
however, the organization is engaged in
political campaign intervention.

3. Candidate Appearances

An organization may also invite political
candidates to speak before their
organization, in a non-candidate
capacity. For example, an organization
may invite a candidate - such as a city
council member - to speak because the
candidate currently holds or formerly
held public office, is considered an
expert in the field about which they are
invited to speak, or is a celebrity or has a
distinguished, military, legal or public
service career.

When an organization invites a political
candidate to speak, it is the
organization’s responsibility to ensure
that:

e There is no mention of the
speaker’s candidacy by the
individual or any representative
of the organization,

e No campaign activity occurs in
connection with the speaker’s
attendance at the event,

e The organization maintains a
nonpartisan atmosphere at the
event, and

e The speaker does not talk in a
candidate-capacity.

The organization should make clear the
capacity in which the candidate is
appearing, and no mention of the
speaker’s candidacy or the upcoming
election should be made. Unlike when
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an organization invites a candidate to
speak in a capacity as a candidate, the
organization does not have to provide
equal access to all the political
candidates for that election.

In addition, a candidate may choose to
attend an event that is open to the public,
such as a lecture, concert or religious
service.

4. Speaking as an Individual

The IRS distinguishes between activities
people do in their “official” capacity and
those that are “personal” only. Only
activities people perform in their
“official” capacity as employees of the
501(c)(3) organization are taken into
account when assessing an
organization’s tax-exempt status.

If an organization has, directly or
indirectly, authorized or ratified an
individual’s political acts or reimbursed
an individual for contributions or other
similar  expenditures, the political
campaign activities of an individual will
be attributed to the organization.

Employees and board members of a
nonprofit  organization may make
comments regarding political candidates
provided they are speaking as
individuals. Such statements should not
be made in any of the organization’s
publications or at any of its functions.
The IRS advises that “ministers and
others who commonly speak or write on
behalf of religious organizations should
clearly indicate, at the time they do so,
that public comments made by them in

connection with a political campaign are
strictly personal and are not intended to
represent their organization.” Religious
leaders cannot use the pulpit to advocate
on behalf of a political candidate during
an official religious event.

For example, the IRS held that one
church intervened in a political
campaign when a reverend delivered a
guest sermon two days before the 2004
presidential election in which he
discussed the candidates having a debate
with Jesus. The reverend said that Jesus
would have told President Bush that his
pre-emptive war policy “has led to
disaster.” Although the reverend did not
directly endorse a candidate, the IRS
held that his comment constituted an
intervention in a political campaign by
the church in which the reverend
delivered his guest sermon.

Il. Issue Advocacy versus Political
Intervention

A nonprofit organization is entitled to
take positions on important public policy
issues, including issues that divide
candidates for office. However, the
organization must be careful that its
advocacy does not cross the line into
political intervention.

Depending on the facts and
circumstances, even if a statement does
not say to vote for a specific candidate,
the organization’s activity may still be
considered campaign intervention if
there is any message favoring or
opposing a candidate. A statement can
favor a candidate not only by identifying
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a candidate by name, but also by
showing a picture of the candidate or by
referring to political affiliations or other
distinctive features of a candidate’s
platform or biography.

Some factors used in determining
whether a communication is a political
campaign intervention are whether the
statement:

e Identifies one or more candidates
for office;

e Approves or disapproves of a
candidate’s position;

e |Is delivered close to an election;

e Makes reference to the election;

e Refers to an issue raised in the
campaign; and

e s related to a non-election event,
such as a vote by the legislature,
or an on-going series of
advocacy communications by the
organization.

For example, a college issued a
statement encouraging people to contact
Senator X, a candidate for re-election,
and ask him to vote for legislation
pending before the Senate that would
increase funding for college
scholarships. The IRS has stated that the
college did not intervene in a political
campaign because the issue was not one
that was being debated in the campaign;
the timing of the statement was
determined by the timing of the Senate
vote, and not the election; Senator X was
in a position to vote on the pending
legislation; and the statement did not
mention the election.

In contrast, the IRS said that another
organization violated the political
campaign rules when it aired a radio spot
encouraging voters to contact Governor
X and ask him to end the under-funding
of public schools. The IRS noted that
the statement was not part of an ongoing
series of advocacy messages the
organization was making to the public;
was made a few days before an election
in which the Governor was a candidate
for office; the issue of public school
funding had sharply divided the
Governor and the other candidates for
office; and there was no external event,
such as a pending legislative vote, that
dictated the timing of the statement.

V. Business Activity

Often times the question arises whether
business activities, such as selling
mailing lists or leasing office space, with
a candidate constitute participation in a
political campaign. Generally, it will not
constitute participation in a campaign if
business is conducted with a candidate
on the same terms as any other person.

For example, if an organization rents out
space for receptions and dinners to the
general public for a standard fee, the
organization does not intervene in a
political campaign if a candidate rents
out that space for a fundraising dinner at
its standard rates. On the other hand, if
the organization gave the candidate a
lower rate or would only rent the space
to certain candidates, this would not be
an acceptable activity.
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Additional Resources

You may find the following information

helpful

in addressing concerns you

might have:

IRS Fact Sheet 2006-17, Election
Year  Activities and  the
Prohibition on Political
Campaign  Intervention  for
Section 501(c)(3) Organizations
http://www.irs.gov/newsroom/art

icle/0,,id=154712,00.html

FAQ About the Ban on Political
Campaign Intervention by
501(c)(3) Organizations
https://www.irs.gov/charities-

non-profits/charitable-
organizations/frequently-asked-
guestions-about-the-ban-on-
political-campaign-intervention-
by-501-c-3-organizations

IRS Revenue Ruling 2007-41
http://www.irs.gov/charities/artic
1e/0,,id=170893,00.html

IRS Publication 1828, Tax Guide
for Churches and Religious
Organizations
http://www.irs.gov/pub/irs-

pdf/p1828.pdf

This communication is provided by the DC Bar Pro Bono Center and the authors as a public service solely for
informational purposes, without any representation that it is accurate or complete. It does not constitute legal advice,
and should not be construed as such. It does not create an attorney-client relationship between the recipient and any
other person, or an offer to create such a relationship. This communication contains information that is current as of the
date it is written. However, laws change, and as a result the information may no longer be timely. Consult an attorney

if you have questions regarding the contents of this communication.
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